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Defendant Tina Cote pleaded guilty to one count of embezzlement from an

Indian tribal organization in violation of 18 U.S.C. § 1163.  The district court

sentenced her to 10 months in prison.  
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1.  Defendant first argues that the district court should have dismissed the

indictment because the tribe was not a victim of her embezzlement scheme.  We

review that claim de novo.  United States v. Fitzgerald, 147 F.3d 1101, 1102 (9th

Cir. 1998).

Defendant’s jurisdictional argument is factual in nature; it calls into

question, for example, whether the tribe continued to have an interest in the money

and whether it had a risk of loss.  But Defendant foreclosed factual challenges to

the district court’s jurisdiction through her plea agreement, including her admission

that the monies embezzled were those of the tribe.  See United States v. Broce, 488

U.S. 563, 569 (1989) (holding that a guilty plea confesses "all of the factual and

legal elements necessary to sustain a binding, final judgment of guilt and a lawful

sentence").

2.  Defendant also challenges her sentence.  She argues that the district court

erred in basing her sentence on the intended loss to the tribe, rather than on the

tribe’s actual loss.  That argument is foreclosed by United States v. McCormac,

309 F.3d 623, 627-28 (9th Cir. 2002):  "[W]hen the defendant fraudulently obtains

a loan and does not intend to repay any part of the loan, the offense level is based

on the gross amount of the loan, irrespective of whether the victim was able to

recoup part of the loss. . . ."

AFFIRMED.  


